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This is in response to the REQUEST FOR RECONSIDERATION OF PATENT 
TERM ADJUSTMENT FOR PATENT APPLICATION UNDER 37 C.F.R. § 
1.705(b), filed on November 2, 2010. Applicants request that 
the determination of patent term adjustment be increased from 
498 days to 1295 days. Applicants request this correction, in 
part, on the basis that the Office will take in excess of three 
years to issue this patent. 

The request is GRANTED TO THE EXTENT INDICATED . 

To the_extent the instant application for patent term adjustment 
requests reconsideration of the patent term adjustment as it 
relates to the Office's failure to issue the patent within 3 
years of the filing date, the application for patent term 
adjustment under 37 CFR 1.705(b) is DISMISSED as PREMATURE . 

Knowledge of the actual date the pa:tent issues is required to 
calculate the- amount, if any, of additional patent term patentee 
is entitled to for Office failure to issue the patent within 3 
years. See § 1.702(b). (This is true even where a request for 
continued examination (RCE) was filed) . The computer will not 
undertake the § 1.702(b) calculation until the actual date of 
issuance of the patent has been determined. Likewise, the 
computer will not calculate any further Office delay under 
§ 1.702(a)(4) or applicant delay under § 1.704 (c) (10) until the 
actual date of issuance of the patent has been determined. As 
such, the Office can not make a determination on the correctness 
of the patent term adjustment until the patent has issued. 
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Requesting reconsideration of the patent term adjustment to be 
indicated on the patent under 37 CFR 1.705(b) based on the 
initial determination of patent term adjustment and a projected 
issuance date of the patent (or even the filing date of the 
request for continued examination) is premature. Accordingly, 
it is appropriate to dismiss as premature such a request. 

Rather than file an application for patent term adjustment under 
37 CFR 1.705(b) contesting the 37 CFR 1.702(b) calculation at 
the time of the mailing of the notice of allowance, applicants 
are advised that they may wait until the time of the issuance of 
the patent and file a request for reconsideration of the patent 
term adjustment pursuant to 37 CFR 1.705(d). As the USPTO does 
not calculate the amount of time earned pursuant to 37 CFR 
1.702(b) until the time of the issuance of the patent, the 
Office will consider any request for reconsideration of the 
patent term adjustment due to an error in the calculation of 37 
CFR 1.702(b) to be timely if the request for reconsideration is 
filed within two months of the issuance of the patent. 
However, as to all other bases for contesting the initial 
determination of patent term adjustment received with the notice 
of allowance, applicant must timely file an application for 
patent term adjustment prior to the payment of the issue fee 1 . 

The Office acknowledges submission of the $200.00 fee set forth 
in 37 CFR 1.18(e). No additional fees are required. 

Any request for reconsideration of the patent term adjustment 
indicated on the patent must be timely filed within 2 months 
after issuance pursuant to 37 CFR 1.705(d) and must include 
payment of the required fee under 37 CFR 1.18(e). 

To the. extent that the instant application for patent term 
adjustment requests reconsideration of the PTA at the time of 



For example, if applicant disputes both the calculation of patent term 
adjustment under 37 CFR 1.702(a)(1) for Office failure to mail a first Office 
action or notice of allowance not later than fourteen months after the date 
on which the application was filed and under 37 CFR 1.702(b) for Office 
failure to issue a patent within three years of the actual filing date of the 
application, then applicant must still timely file an application for patent 
term adjustment prior to the payment of the issue fee to contest the 
calculation of Office delay in issuing a first Office action or notice of 
allowance. See 37 CFR 1.705(b) and 35 U.S.C. 154(b)(3)(B). A dispute as to 
the calculation of the §1. 702(a)(1) period raised on request for 
reconsideration of patent term adjustment under 37 CFR 1.705(d) will be 
dismissed as untimely filed. 
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the mailing of the Notice of Allowance, the request is GRANTED 
to the extent indicated 

The Office has updated the PALM and PAIR screens to reflect that 
the revised Patent Term Adjustment (PTA) determination at the 
time of the mailing of the Notice of Allowance is 295 days, A 
copy of the updated PAIR screen, showing the revised 
determination, is enclosed. 

On August 5, 2010, the Office mailed a Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above-identified 
application. Applicant was advised that the patent term 
adjustment to date was 498 days (835 days of PTO delay and 337 
days of applicant delay) . 

The instant application for patent term adjustment was timely 
filed. 2 

Applicants state that the period of reduction for applicant 
delay in connection with the filing of a response, on July 2, 
2008, to the non-final Office action mailed on January 31, 2007, 
should be 429 days, rather than 337 days as determined by the 
Office. 

Petitioner's argument is persuasive, to a point. 

1.704 states, in pertinent part: 

(b) With respect to the grounds for adjustment set 
forth in §§ 1.702(a) through (e) , and in particular 
the ground of adjustment set forth in § 1.702(b), an 
applicant shall be deemed to have failed to engage in 
reasonable efforts to conclude processing or 
examination of an application for the cumulative total 
of any periods of time in excess of three months that 
are taken to reply to any notice or action by the 
Office making any rejection, objection, argument, or 
other request, measuring such three-month period from 
the date the notice or action was mailed or given to 
the applicant, in which case the period of adjustment 
set forth in § 1.703 shall be reduced by the number of 
days, if any, beginning on the day after the date that 
is three months after the date of mailing or 



PALM Records indicate that the issue fee was paid on November 2, 2010. 
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transmission of the Office communication notifying the 
applicant of the rejection, objection, argument, or 
other request and ending on the date the reply was 
filed. 

(c) Circumstances that constitute a failure of the 
applicant to engage in reasonable efforts to conclude 
processing or examination of an application also 
include the following circumstances, which will result 
in the following reduction of the period of adjustment 
set forth in § 1.703 to the extent that the periods 
are not overlapping: 



(3) Abandonment of the application or late payment of 
the issue fee, in which case the period of adjustment 
set forth in §1.703 shall be reduced by the number of 
days, if any, beginning on the date of abandonment or 
the date after the date the issue fee was due and 
ending on the earlier of: 

(i) The date of mailing of the decision reviving the 
application or accepting late payment of the issue 
fee; or 

(ii) The date that is four months after the date the 
grantable petition to revive the application or accept 
late payment of the issue fee was filed; 



(7) Submission of a reply having an omission 
(§1.135(c)), in which case the period of adjustment 
set forth in § 1.703 shall be reduced by the number of 
days, if any, beginning on the day after the date the 
reply having an omission was filed and ending on the 
date that the reply or other paper correcting the 
omission was filed. 

A review of the record indicates that on January 31, 2007, the 
non-final Office action was mailed. On July 31, 2007, three 
months and 92 days after the day after the date the Office 
action was mailed, a reply was filed. On November 21, 2007, an 
Office communication was mailed, stating that the reply of July 
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31, 2007 was not fully response to the prior Office action, and 
setting a one (1) month period for reply. A Notice of 
Abandonment was mailed on June 5, 2008. On July 2, 2008, a 
petition to revive the application and an amendment correcting 
the omission was filed, 337 days after the day after the date 
the reply containing the omission was filed. On October 21, 
2008, the petition to revive was granted, 305 days after the 
date of abandonment of the application. Considering the 194 
overlapping days between December 22, 2007, the date the 
application became abandoned, and July 2, 2008, the date a 
grantable petition and amendment correcting the omission was 
filed, the period of applicant delay is 540 days. 

In view thereof, the patent term adjustment at the time of the 
mailing of the notice of allowance is 295 days (835 days of 
Office delay less 540 days of applicant delay) . 

The Office thanks applicants for their good faith and candor in 
bringing this to the attention of the Office. 

The application is being forwarded to the Office of Data 
Management for issuance of the patent. The patent term 
adjustment indicated on the patent (as shown on the Issue 
Notification mailed about three weeks prior to patent issuance) 
will include any additional adjustment accrued both for Office 
delay in issuing the patent more than four months after payment 
of the issue fee and satisfaction of all outstanding 
requirements, and for the Office taking in excess of three years 
to issue the patent (to the extent that the three-year period 
does not overlap with periods already accorded) . 

Telephone inquiries specific to this decision should be directed 
to the undersigned at (571) 272-3231. 




Douglas I. Wood 

Senior Petitions Attorney 

Office of Petitions 
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Patent Term Adjustments 

Patent Term Adjustment (PTA) for Application Number: 10/680,629 

Filing or 371(c) Date: 10-06-2003 Overlapping Days Between {A and B} or {A and C}: 0 

Issue Date of Patent: - Non-Overlapping USPTO Delays: 835 

A Delays: 835 PTO Manual Adjustments: -203 

B Delays: 0 Applicant Delays: 337 

C Delays: 0 Total PTA Adjustments: 295 
Patent Term Adjustment History Explanation Of Calculations 

Number Date Contents Description PTO(Days) /r^ PP \ Start 

(Days) 

90 01-06-2011 Adjustment of PTA Calculation by PTO 540 0 

89 01-06-2011 Adjustment of PTA Calculation by PTO 337 0 

81 08-05-2010 Mail Notice of Allowance 0 

80 08-03-2010 Issue Revision Completed 0 

79 08-03-2010 Notice of Allowance Data Verification Completed 0 

78 08-03-2010 Examiner's Amendment Communication 0 

77 07-29-2010 Document Verification 0 

76 07-28-2010 Notice of Allowability 0 

75 06-10-2010 Date Forwarded to Examiner 0 

74 06-03-2010 Response after Non-Final Action 0 

73 04-14-2010 Mail Examiner Interview Summary (PTOL - 413) 0 

72 04-07-2010 Examiner Interview Summary Record (PTOL - 413) 0 

71 03-15-2010 Mail Non-Final Rejection 45 67 

70 03-12-2010 Non-Final Rejection 0 

69 09-18-2009 Information Disclosure Statement considered 0 

68 01-15-2010 Date Forwarded to Examiner 0 

67 09-29-2009 Response to Election / Restriction Filed 0 

66 09-18-2009 Reference capture on IDS 0 

65 09-18-2009 Information Disclosure Statement (IDS) Filed 0 

64 09-18-2009 Information Disclosure Statement (IDS) Filed 0 

63 09-04-2009 Mail Restriction Requirement 0 

62 09-03-2009 Requirement for Restriction / Election 0 

61 07-14-2009 Date Forwarded to Examiner 0 

60 07-13-2009 Amendment Submitted/Entered with Filing of CPA/RCE 0 

59 07-14-2009 Date Forwarded to Examiner 0 

58 07-13-2009 Request for Continued Examination (RCE) 0 

57 07-14-2009 Disposal for a RCE / CPA / R129 0 

56 07-13-2009 Workflow - Request for RCE - Begin 0 

55 04-20-2009 Mail Final Rejection (PTOL - 326) 3 52 

54 04-20-2009 Final Rejection 0 . 

53 03-19-2009 Date Forwarded to Examiner 0 

52 12-17-2008 Response after Non-Final Action 0 

51 03-13-2009 Change in Power of Attorney (May Include Associate POA) 0 

50 03-12-2009 Correspondence Address Change 0 

47 11-03-2008 Mail Non-Final Rejection 1 44 

46 10-31-2008 Non-Final Rejection 0 

45 10-31-2008 Date Forwarded to Examiner 0 

44 07-02-2008 Response after Non-Final Action 337 34 

43 10-21-2008 Mail Notice of Rescinded Abandonment 0 

42 10-21-2008 Notice of Rescinded Abandonment in TCs 0 

41 10-21-2008 Mail-Petition to Revive Application - Granted 0 



40 


10-21-2008 


Petition to Revive Application - Granted 


0 


39 


07-02-2008 


Petition Entered 


0 


38 


06-05-2008 


Mail Abandonment for Failure to Respond to Office Action 


0 


37 


06-04-2008 


Aband. for Failure to Respond to O. A. 


0 


36 


11-21-2007 


Mail Notice of Informal or Non-Responsive Amendment 


0 


35 


10-16-2007 


Date Forwarded to Examiner 


0 


34.1 


07-31-2007 


Informal or Non-Responsive Amendment after Examiner Action 


0 


34 


07-31-2007 


Response after Non-Final Action 


0 


33 


07-31-2007 


Request for Extension of Time - Granted 


0 


32 


08-09-2007 


Correspondence Address Change 


0 


31 


08-09-2007 


Change in Power of Attorney (May Include Associate POA) 


0 


30 


07-31-2007 


Request for Extension of Time - Granted 


0 


29 


01-31-2007 


Mail Non-Final Rejection 


786 -1 


28 


01-29-2007 


Non-Final Rejection 


0 


27 


03-11-2004 


Information Disclosure Statement considered 


0 


26 


11-14-2006 


Case Docketed to Examiner in GAU 


0 


25 


03-23-2006 


Case Docketed to Examiner in GAU 


0 


24 


03-21-2006 


Case Docketed to Examiner in GAU 


0 


23 


03-25-2005 


Preliminary Amendment 


0 


22 


03-25-2005 


Preliminary Amendment 


0 


21 


04-07-2005 


Case Docketed to Examiner in GAU 


0 


20 


04-07-2005 


IFW TSS Processing by Tech Center Complete 


0 


19 


02-17-2004 


Oath or Declaration Filed (Including Supplemental) 


0 


18 


04-07-2005 


Case Docketed to Examiner in GAU 


0 


17 


01-05-2005 


Transfer Inquiry to GAU 


0 


16 


05-12-2004 


Reference capture on IDS 


0 


15.7 


03-11-2004 


Information Disclosure Statement (IDS) Filed 


0 


15 


03-11-2004 


Information Disclosure Statement (IDS) Filed 


0 


14 


03-26-2004 


Application Return from OIPE 


0 


13 


03-26-2004 


Application Is Now Complete 


0 


12 


03-26-2004 


Application Return TO OIPE 


0 


11 


03-26-2004 


Application Return from OIPE 


0 


10 


03-26-2004 


Application Return TO OIPE 


0 


9 


03-26-2004 


Application Dispatched from OIPE 


0 


8 


03-26-2004 


Application Is Now Complete 


0 


7 


02-17-2004 


Additional Application Filing Fees 


0 


6 


02-17-2004 


A statement by one or more inventors satisfying the requirement 
under 35 USC 115, Oath of the Applic 


0 


5 
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4 


12-18-2003 


CASE CLASSIFIED BY OIPE 


0 


3 


12-18-2003 


Cleared by OIPE CSR 


0 


2 


12-13-2003 


IFW Scan & PACR Auto Security Review 


0 


1 


10-06-2003 


Initial Exam Team nn 


0 
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